whgrnan Rights Review Pansl’

 INADMISSIBILITY DECISION:
Date of adoption: 15 November 2012

Casé No. 2011-28
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The Human R}ths Review Panel sifting on 15 Noverber 2012
with the following members present; '

- Ms. Magda MIERZEWSKA, Presiding Member.
-Ms. Verginia MICHEVA-RUSEVA, Member
-;'Mr Buénasl METFRAU:X Member

“Assisted by

“Me.-John J. RYAM Samor Legai Ofﬁcar
“Ms. Joarina MARSZALIK: Legal Officer
Mr. Florian RAZESBERGER Legal Officer.

‘Having considered the aferementpcnsd compfamr, introduced purstant to
Council Joint Action 2008/124/CFSP of 4 February 2008, the EULEX
, Accnuma?mnty Concept of 29 October 2008 on the. astablishinent of the
Human Rights Review Panel and the Rules of F’mcedure of the Panel of &

June 2010,

Having deliberated, decides as follows:



. :gsbsefvatzons wers _requested

1. PROCEEDINGS BEFORE THE PANEL

The ccmniamt was rmgisterec% on 12 December 2011. The
camp!aznanz asked for his name to be withiield as he was afraid of the
repercussions which he or his Tamily nght suffer should his Tdentity
bemma public. -

R Gn 5 J_uﬁe 2012, tne Pane% dec;d_eci fo give notice of the cemp!amt io.

ihe He ac§ of M;ssran (hareaft T i’ze Hﬁ:}M} of EQLEX Kosms mvszmgi;;;-

cier;ided m axam;ne “the merits of f?se apphcaimn at the same tzme a8
its adm;ss;bﬁsty {Rule 30 §§ 1 and 2 of the Rules of Procedurg of the
Panel, Rereafler R@P)

The absanfatzens of the HoM wera received on 14 Septemher 2012,
They were subaequemiy cgmmumaated %a:a the csmpramaﬁt er

_ .addmona absewa%zons

rvations which r;:fed to Hai\?} f{f’ar m*formatsan Mn m:’mef 2

. THEFACTS

The facts e::ff thé case. as submitted. by the parties, can be summatized
as foflows.

_'2&02 to. 2@0@ wwked m Kasovo‘ ’S@"“Qi’i{fa@iﬁ f’ :‘st m{h UNM!K Eﬂd:

‘therﬂaﬂer w;ih Eu LEX

In 2608 wheﬂ working at the Pﬂst na a;rport the complainant nofticed

that & passengsr had coliapsed 6n the apron of the airpﬂrt “This

-person was later believed to have donated an organ in an siiega

ogieration of organ harvesting aperatssﬂ}

Snbsequentéy criminal pmceedmgs concerning: al fegations of illegal
argan transplants (the so-called “Medicus case") were instituted, At
first, the case was investigated by UNMIK, but was later taken over by
EULEX A criminal case ralated fo that maiter is currently pentimg
befcre t"ze District Court of Pristina.

On-an unspemf jed_date the complainant, through his wgfa who was
- giso & EULEX emploves, Informed the leading EULEX: prosecutor -

ai:mut mfom}atm-- he haé acqw;‘ec% asa rssuti_af the: mmdeni refarred-'
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Ori 14 February 2011 the EULEX ‘pfoéecutbr contacted the
complainant who had in-the meanlime returned o his home country

-and asked him_t;;-jg'ive a witness statement. The complainant declined
~to do so, argui ng that he feared for the safely of his wife and childfen
‘who werestill fiving in Kosovo. He promised, however, to answer any

questions the. snvestzgazars might  have - and promded them th‘h :

~areport on t?’se mcm’ant that he had wutnesseci at the airport in 20@8

Siibsedt ntiy,' ‘on_ 3n unspecified . date; the EULEX prosew%or

responisible for the case contacted the complainant’s wife asking her

for the wmg}iaman{’s contact details which he had apparently fost
The complainant maintains that the proseciior also discussed the
case and his involvement in it with Kesovo Albanian EULE}(

employess {presumably nof nvolved in the mvest;gatmn}

8 Hawng ?ecewed the c;emact detaﬂs z“rom tne comp nant’s wrfe the_

C}n ‘52 ..%iune :»Em’i 3 newspapef i the. z;omp aman‘t‘s hcme mnniry_

Ipublished ari aricle on the “Medicus ease”. It méntioned in- passing .
that-a . EULEX employes had been przesrenz when the victim of organ’

trafii ckmg had coll apsad at the airport in 2008 (sse paradraph 8
above), Neither the name, function nor nationality of the empl oyee
concerned had been given. No information was pmvnded as to any
other measures taken by EULEX smbsequenﬂy in the procesdings

~with the involvement of %hat employee,

‘Subsequenﬂy, the prosscutor contacted  the complainant several

times asking for a statement {tc be takan e;thaz* in Kosovo or in the

3a§mgﬁfamam 5 hom' : cauntry}

On 7 .July 2011 the campiamam was centat:%ed by the Deputy Head of
Mission, EULEX Kosovo undertaken on .z number of occasions to
provide protection measures for hirt and his family: The complainant
also maintains that the prosecutor had alse undertaken fo provida
witness protection for his and his family. Daspite this, the ccmpiamani‘
continued to daciine to testify.

The ‘eriminal proceedings concerning the "Medicus case” started in

C}ctz}ber 2011 bafore the District Court of Pnstma

'T‘he complainant submits that on 7 November 2011 he was inforrned
by the Deputy Head of Mission that his statement would stil b

welcome, but that he would not be comgzelied to give it.

_Ers not on B w:tmgses izst i thu wrin&ss csniext ef the i:rsmmai"
proceedings re%‘arred o above and that no protection a;rangamenis.
have been raquesued for. hxm by the gmsecmmg autheﬁtre}s

Latd
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The complainant fudther claims that as a resulf of these

‘developments, his wife's health has deteriorated and she has been
treated for dﬁpressmn and anxlety, She and her children left Kosovo

and joined the complainant in his home country in late 2071, it order
forherio obtain medical freatment.

I COMPLAINTS

The complainant alleges violations.of the European Carivention on the
Protection of Human Righlts and Fundamental Fresdoms {*‘the;
Conven{wﬂ“} in particular violations of the following provisions.of the
Come;nt:on

fmmla > {rsgﬁi o Irfe}_
‘Atticle 5 (right 1o freedom dnd senunty}
. ,;r‘tml&& gnght o o :_te :antﬁ Tamily iife).

=i e

He aiso requests that an- mvesﬂgaﬂoﬂ he c:amed out into an afleged.

information  leak - which aflegedly fed io the publication of the
newspaper amaie mentioned above (see parag;'aph 13 above). The:

‘complainant. claims that the arlicle contained details that could only

have been provided from within EULEX and which had made #

‘possible to fdentify him and his role In the exposure of the case. He
alsd maintains.
-feared for her safety and that-of herchildren.

hat the arficle caused great distress 1o his wife whc:

IV, THE LAW

: Submissmns by the parties

In his submisszms ‘the HQM maintaing that there has been no

‘Violation of the cmm;}i inant's human r:ghis The campiamant‘

personal details have been wreated with care and his all egatmﬂs abott

~information leaks are unsubstantiated. The HoM further submits thai
the complainant s not 2 withess in the *Medicus cfase and thafi_

procedures far mmess proiecﬂan could therefore not be’ applied to

him.

ol hts response to those ahf:ervatxons the somgﬁamanz reiterates his -
-:g‘engma sta%enHent that EULEX mglated h;s human rights. He submat&'_



that, even though he is currendly not on the list of witnesses, he was
requested 1o testify at the trial. Yet no risk assessment was carried out
and no prolection was pro’vxded for him and his family. He maintains
that EULEX should have carfed cut an invesiigation fo establish

‘whether. information had been leaked which was later published in the

newspapef arficle 1 his prejudice. The compla gihant further asseris
that EULEX's mishandling of the situation disrupted his famiiy life.

‘caused his wife's health problems . and gaused. his famaiy o leave

Kosovo for secunty'reasans

The Panel's assessment
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" Before considering the campiamt on its meiits, the Pansl has to
decide whether to ‘accept the complaint, taking into account the
:admzssrhz fity cmena set out iR Rui’e 29 sz‘ its Rules of Procadtsre“

Compiranae W{fh smmanth ifme Irmxt {Rﬂfe 25 par. 3 of the F?ufas of :

- Procedure)

The: ?’anef first observes that it can onl y examine comptaints todged
‘within 'six months from the date of the alleged violation as set out in
‘Rula 25 paragraph 3 of the Rules of Procedure.

The: Panei notes that fha compiazm effectively consists of two aspects:
alleged . violations of the complainant’s rights restlting from - the

disclosiire of certain information, allegediy originating from EULEX, in.

a newspaper article; and alleged viclations resu ting from the: actsms
of EULEX proseculors which, the complainant claims, restlted m
z:ampmm sing his safeiy and that of his famﬂy

In <o far as it sould be understood that the alleged violations resilted
from the actions or omissions of EULEX whith had made possible the
pubi;catzcn of the newspaper article, the. Panel notes that the arficie
was publishied on 12 June 2017, The case was lodged with Eha Pane

on 12 December 2011.

As to the date ad quem, the Eium;::aan Court of Human Righis
(ECHR) has found on many occasions that the six-month time-fimit’
within which to file a complairt with that Court starts to rin on-the date
folfowing the date on which the final decision in @ case has been
pronounced in mﬁbisc or on which the applicant or his representative

was- informed of it Further, in sifuations Where no remedy was
.__iavaﬂabia tha_’_a ,?mfﬂmﬂ Was___:a :

saihek% Ea beg in on fhe ciaie on whzch;
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‘o the six-month time-fmit

examining this part efthe!
- sxdlude fronv its-considerations any aclion,

knowledge of. its adversa effects. As'to the duration of the six-month

periad, it has been a consistent practice of the ECHR to find that it
expires six calendar ronths later, regardless of the actual duration-of
those. calendar months (see, Dennis and Others v. the United
ngcfam (dec.); no. 76573/, 2 July 2002 and Otfto v. Germany

(det), na. 21425/06.10 November. 2009).

The Panei cﬁnmiara it apprcpﬁaie tc adnpi as F!S own: thsa appma;h'
developed by the EH

a submat the cammamfs tﬂ the F’anei

Accercixrzgiyy it finds. that the present. complaint was filed on the last
day of the time-imit set in Rule 25 of its Rules of Procedure. He has

‘therefore complied with the ‘six-month i;mevhm:t laid -down by this

ot OWSiOﬂ

aﬁter ‘12 June 2@’31;--‘{33 ;.
.;_prasent’ tompl asnt iha Fﬁ’aﬂei sh:a fherefere 5
' so faras it-can be said
o i}e attrsbuiaiﬁa tcf EULEX Ehat occurred priorto 13 June. 25)1 L

' Ma;}q‘gg‘e of the Panel (Rule 25 par. 1 of the Rules of ?raceazgre_}

According to Rule 25, paragraph 1, of the Rules of Procedure the
Panel can examine complaints reiatmg ta the human nghts violations
by EULEX %*:c;snm in the conduct of its executive mandate:

The. Panei ‘has already gstablished that the: ‘actions  of EULE;X..

;pmsewmm or the police are part of the exscutive” mandate of the

EULEX Kosovo and tHerefore fall within the amibit of the Panel's
mandate (see, for instance, Lafit Hajah against. EULEX, no. 2010-08,
decssm of 14 September 2011). '

Affeged vidlation of Aricles 2 and 8 of the Canvention

The compiamani alizges that EULEX actions and omissions infringed
Article 2 of the Convention profecting the right to life and its Article 8
guaranteemg the right to respect for private and famcfy ife. These
provisions, in so far asrelevant, read:

Aricie 2.
1. Everyons's tight to-life shall be profested by taw. {..§"
Mde 8§

2. Thets shall e o terierernce by s p,mﬁn authanty withing exgrciss of i right

- a}fc‘.p% such as is n atcordance with the law and is hecassany In & demuocratic socisty
i the interests-of national secuty, public ssigly of the' edonomic well bemg of the
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countty, for the prevention of disorder or érimea, for the pmtecmn of health of mc;afs,
ot for the protection of the rights and freedoms of olhers.”

The Panel reﬁarates that the first sentence of Article 2 enjoins the

“authorities not only to rafrain from the intentional and unfawful taking

of life, but-also to take appropriste steps to safeguard the lives of -

those within iis jurisdiction- {see. among other authorifies, . L.C:B. v, the

Urited Kingdom, 9 durie 1998, par, 36 Reports of Juﬁgm&nﬁs and .
ﬂec;szorxs “fg%nifi; -

‘En the same vem the essanttai atajec;i of Artme Bisto pmtect the

individual against arbifrary interference by public authorities, Any
interference under the first paragraph of Article. B must be ;usiaﬂed in
terms oi the second gaamgraph as being “in accordance with the law

-and necessary in a.democratic soci iety” for one or more of i?te‘

legitimate aims listed therein. According to the Court's settied cases

Jaw, the. rzotmn of necass‘ity :mpiies that the interference corrasponﬁ& _
toa pressing sociat need and; in particiiar, that itis. pmgeﬁwnaﬁe to
“one’ of the
“miény other: authoniaes Olgson |

egitimate ‘a ms'pursued by t%\e: ajuthontzes {see--“among

67, Series A no. 130). In additior “mém may also be’ pavs:tive"g

;ebhgatwns inherent i effective -’;‘es;:;e::.t for pmaie fife. These
~obligations may involve the adoption:of measuras designed to secure

respect for private: and family life even in the sphere of refations.
between mﬁwrduais including the lmpifamemaﬂoﬂ, where appropriate;

of specific measures (ses, among other authoriies, X and Y v. the

Netherlands, 26 March 1985, § 28, Serles Ang, §1),

in the present case, i so far as the complainant al leges 2 disclosure
of mfarmatmn contained in the ariicle Tesulting from the actions or

“omissions on the part of EULEX, the Panel observes that no emdance_
has baen submitted to it to show that any '
':icamptamant tor EULEX Prosecutors was given 1o any third: ‘par

otmation provided by

violatior: of his rights, Nor has it besn shown that there: were. leaks. efi
confideritial mfarma’: fon  concerning the scmp{amant‘s :dennty that
would have beén atfnbuiable o EULEX In any event, the Pangl
observes that the impugned article about the *Medicus case” refeired
to the complainant and to the events of 2008 (see paragraph 7 above}
only in 3 most general manner. 1t did not contaln any personal or

even cxmumstamsai details allowing one to establish or aven guess

the identity of the person who Witnessed one of the allegad victims’

fainting at Pristina airport.  Furthermore, the somplainant failed to
refer to any tircumstances of facts that would ajiow one fo atcept thizit

any third parties identified him on the basis of the impugned article or

that he had recewed any threats

Hence, ihe f’ami cannot accapt that the mfmnaizan contained in that

“aricls. originated from EULEX and amounted:to an inferference withy
the complainant's rights or disclosed a lack of respect for his private

or: fam}iy life-within’ the meaning of Article B. of the Convention; iet

~afone his and his fa;_mt Vi I¥'s right to: lite. prciected by its g%mx::ie 2.
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42 I fe lows ihat ihns part of the compiam%: ;s mamfesﬂy tQ»fomdaﬁ wsthtr_t

43,

;;wherezbeu*s wera discloser:i to the pub e (see paragraph 38 abeva}_.
“Henge; the Pangl doss:

In so far as the present complaint rélates to the alleged failure on the
part of the EULEX prosecutor to gnsure the compfainant’s safety in
connection with the ongoing cnmmai proceedmgs in the "Medicus
-case”, the Panel first observes that at. no point in time was the
“compl amant compelled to testify in the proceedings, His refusals to do
80 when retguested were. resp&ctsd by EULEX The Partel has ai‘reatiy'

t find that the complainant established that
any action or failure 1o act on the part of the EULEX pmsesutzm
authorities mmprom;sed the safety and security of the complainant or
that of his family, let alona that at any point their lives were at risk. In
so far as the complainant submits that his wife's health suffered asa

“result cf lhe cifcumstances comptameﬁ :3? and attnbutab 2 to EULEX

fperfammg tc h@r condgt ion or- treatmant

:=the meanmg of Arﬁcie 28 {d} of the Pane s Ruias of Pmcedura

A!fé{:}ﬁf}‘ miaftf}n s;f Arffcfe 5 o?’ ff;*e Cf.}nyenfxon

In so far s as the complainant relies oh Article 5 cf t%’ze ECHR, she Panei
réiterates that the right to “liberty and security of parssrs does not
creafe an obligation on the part of duthorities to give an individual
protection from others (see X v. ireland, no. 6040/73, European
Commission of Human Rights. decision of 20 July 1973). Adicle 5 of
the {“;mvamson is concerned with arbitrary interference. by a public

- authority with arn individual's personal fiberty and his or her freedom

from arrest and defention. {see, e.g. East African. Asians ¥ UK, rio,

4826170 et al., Commission’s feport of 14 December 1973, Decisions

and Reports ?8 X v, UK, no. 58??1?2 Europsan Commission of

;Human R;ghts deczston of 12 Qctaber 1673). No such mterference is
alleged or proven in the present case '

in the iaght of the above, {his part of the compl laint is also snadm:ssm!‘e
as being man;fesﬂy - founded within the maartmg of Rule 29 {ﬁ) of
the. Fanet’s Rules of Pracedure

FOR THESE REASONS, THE PANEL, UNANIMOUSLY

finds the. compiasﬂt maﬂ;festiy ﬂ[~§ouaded thhsn the meaning of Rule 2¢ (d) of .

its Ruleg of Pracadura, and

DECLARES THE COMPLAINT INADMISSIBLE.



Forthe Panel,

- Magaxing
~ Presiding.




